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A.CONSTITUTION  MAKING  PROCESS  IN  

KENYA 

� Kenya’s struggle for constitutional reforms was as 
result of the desire to correct deficiencies in her post-
independence governance framework which was 
premised upon a highly centralized system which premised upon a highly centralized system which 
began in the colonial days. 

� The main goal of the agitation for a new constitution 
was the restoration of power to the people to manage 
and control their affairs, particularly in matters of 
local, social  and economic development.



•The post independence governance 
framework was characterized by poor 
governance as evidenced by corruption, 
ethnic conflict, insecurity, political 
uncertainty and widespread poverty. 
•These resulted in alienation of large •These resulted in alienation of large 
portions of society from mainstream 
economy; exclusion of  local people from 
making  decisions that affected their lives;  
wasteful of public investments and 
expenditures and misguided priorities. 



B.CONCEPT OF THE DEVOLUTION IN 

KENYA 

� Promulgation of the Constitution of Kenya 2010 marked a 
momentous point in the country’s history. The 
Constitution provided for, among others, enhanced checks 
and balances within the government, an enhanced role of and balances within the government, an enhanced role of 
Parliament and citizens, an independent judiciary, and a 
most progressive Bill of Rights. 

� the Constitution provided for a major devolution—not only 
of resources and functions, but also creating a whole new 
layer of county government.

� Devolution in Kenya is the pillar of the Constitution and 
seeks to bring government closer to the people.



•.The Constitution of Kenya 2010 marked a major 
milestone in the way the country is governed.

•Elections in March 2013 marked the official 
launch of decentralization, as 47 new county 
governors and county assemblies were elected and 
began the challenging work of setting up new began the challenging work of setting up new 
institutions, as well as a new national senate.

•The Constitution of Kenya adopted a multi-
dimensional approach to the organization of 
governance and management of state power, 
which organizes and manages governance as well 
as state power along multiple lines.



• It combines vertical and horizontal 
dimensions and forms the foundation of 
devolved systems and structures of 
government.,  
•People are allowed a certain flexibility within 
which they can make decisions that are which they can make decisions that are 
unique to themselves and their locality. They 
are allowed a measure of self-governance at 
this level.  



C. THE POLICY, LEGAL  AND INSTITUTIONAL 

FRAMEWORK
Legislations Enacted;

�County Government Act 2012

�Public Finance Management Act 2012�Public Finance Management Act 2012

�Transition to Devolved Government Act 2012

�Urban Areas and Cities Act 2011

�Inter Governmental Relations Act 2012



The Transition Process

� The Transition to Devolved Government Act No. 1 of 
2012 was enacted, creating the Transition Authority 
(TA) under section 4, with the specific aim of 
providing a coordinated framework for the transition providing a coordinated framework for the transition 
to devolved government in Kenya



•Under  Article 235 of the Constitution, 
County governments are mandated to create 
their own public services, but before then the 
staff of the national government and previous 
local authorities were allowed to continue 
providing services in the counties under the 
direction of relevant ministries including the direction of relevant ministries including the 
ministry responsible for devolved government 
in respect of staff of the previous local 
authorities.



• The staff audit assisted both levels of 
government in re-deployment of the 
staff and manpower planning



•The audit of assets and liabilities of local 
authorities on the one hand, and assets and 
infrastructure of the national government in 
the counties on the other, was a key aspect of 
this phase of the transition. 
•It was necessary to determine how existing 
assets and liabilities of local authorities would assets and liabilities of local authorities would 
be apportioned and managed; and how the 
physical infrastructure, particularly buildings 
and other assets located in the counties will be 
shared between the national and County 
governments



•Civic education on devolved government was 
conducted in this phase, to promote a better 
understanding by Kenyans on their role in 
the governance of County governments and 
the role of these governments with respect to the role of these governments with respect to 
delivery of public services. This aspect is 
clearly articulated in Chapter 8, which calls 
for the institutionalization of civic education 
through legislation. 



� Institutional capacity building and assumption of 
powers and functions by County governments from 
the national government as provided for and assigned 
under Article 186 and the Fourth Schedule of the under Article 186 and the Fourth Schedule of the 
Constitution was facilitated.

� Development and coordination of policies between 
the national government and county governments.



�The swearing-in of the Governors, Deputy Governors 
and the members of the County assemblies; the election 
of speakers of the County assemblies; and, the 
appointment of clerks. Support to train the County 
executive committee and the initial core County staff 
was provided.

• Thereafter, the counties were assisted to recruit 
and build capacity for the County public service boards. 
The boards would recruit their staff of the county 
governments. 



D. CONCEPT OF INDEPENDENT COMMISSIONS 

AND SHARED INSTITUTIONS

� Most of the institutions at the national level of 
government provide infrastructure for cooperation, 
consultation and consensus building in the processes 
of making decisions on what constitutes the common of making decisions on what constitutes the common 
good of the people of Kenya. 

� Institutions are shared because they participate in 
shared decision-making as well as rendering services 
to both levels of government. 



•One of the most important shared 
institutions in the architecture and 
design of a good devolved system of 
government is the Bicameral Parliament 
and the Senate. and the Senate. 



•Senate is structured in a manner that 
ensures a measure of equality and 
representation of the counties in decision 
making. 

•Some of the most important shared •Some of the most important shared 
institutions are indicated in Table;



No. Constitutiona
l Provision

Institution Roles

1. Article 59 Human Rights and Equality 
Commission

Enforces human rights at both levels 
of government

2. Article 67 The National Land 
Commission

Manages public land at both levels of 
government

3. Article 79 Ethics and Anti-Corruption 
Commission

Enforces the constitutional integrity 
standards at both levels of  
government and in all counties

4. Article 88 The Independent Electoral Manages elections at both levels 4. Article 88 The Independent Electoral 
and Boundaries 
Commission

Manages elections at both levels 
of government and in all counties

5. Article 93 Parliament Comprises the National Assembly 
and Senate. Provides a forum 
through which counties share in 
making legislation at the national 
level

6. Article 215 Commission on 
Revenue Allocation 

Recommends the vertical and 
horizontal sharing of revenue raised 
nationally

7. Article 228 The Controller of Budget. Controls expenditure by both levels 
of government and in all counties



8. Article 229 The Auditor General Audits and reports on the 
accounts of both levels of 
government and in all counties

9. Article 230 Salaries and Remuneration 
Commission 

Sets salaries for certain categories of 
public servants at both levels of Commission public servants at both levels of 
government and recommends 
salaries for other categories of public 
servants at both levels of government 
and in all counties.

10. Article 233 Public Service Commission In addition to its duties to national 
government, hears appeals o
public servants and all county 
governments 



E. STRUCTURES FOR INCLUSIVENESS, INTEGRITY 

AND EFFECTIVE GOVERNANCE

� County governments represent the lynchpin of 
developmental devolved system of government. 

� Arising out of the national development challenge, it 
will be necessary to ensure that more resources are will be necessary to ensure that more resources are 
allocated towards development, rather than recurrent 
expenditure. Therefore, in operationalizing county 
governments, creation of cost effective structures 
which are necessary for inclusiveness, integrity, 
participation and effective public administration was a 
key requirement.



•Effective governance of counties 
requires legislative, administrative and 
executive structures which are 
adequately aligned, and respect 
constitutional foundations of devolved constitutional foundations of devolved 
governments. 



The County Executive

The county executive shall be responsible for policy and 
decision making as well as overseeing implementation 
of county policies and county legislation.

� The County Executive shall comprised of;� The County Executive shall comprised of;

� The County Governor assisted by a

� Deputy Governor

� Executive Committee Members skilled in a 
number of areas, including



� finance and economic planning; 
� spatial planning; 
� transport and environment;
� public safety and security; 
� human capital development; � human capital development; 
� infrastructure and economic services; 
� Agriculture, livestock and consumer 

affairs, and inter-governmental 
affairs. 



• Each County Governor shall have the 
leeway to organize their administration 
within the confines of the CoK, 2010 and 
related legal provisions, including the 
nature of functions the county has to nature of functions the county has to 
implement.



The County Assembly

� Speaker as an ex officio member to preside over its 
business and establish committees along thematic 
lines for the better discharge of its functions and lines for the better discharge of its functions and 
effective governance of the County

� Members of County Assemblies who are elected 
directly by the people through universal suffrage.

� Nominated members of County Assemblies



•The County Assembly provides checks 
and balances in the governance of the 
County including oversight over the 
County Executive and other organs County Executive and other organs 
operating within the county.

•The role of the county assembly is to 
enact county  laws; to consider and 
approve matters  referred to them by the 
county executive including;



� vetting of executive committee 
members and senior county public 
officials; 

� approval  of Strategic plans, annual 
budgets, audit reports, local revenues, 
borrowing, grants, review investment 
and expenditure reports and and expenditure reports and 
connected matters. 

•In performing these functions, county 
assemblies may constitute committees 
whose reports are tabled for 
consideration and adoption by the 
assembly.



Governance of Urban Areas and Cities

� The governance and management of urban areas and 
cities shall be vested in Boards, Managers and such 
other staff and officers as the respective Boards may 
determinedetermine



Integrated Planning and Delivery of 

Services

� For efficient management and development 
of Counties and decentralized units, Counties 
shall develop County Integrated 
Development  Plans; enter into joint ventures Development  Plans; enter into joint ventures 
and partnerships with other entities 
operating either within or outside respective 
counties. 

�Citizens will play an active role in formulating 
integrated strategic development plans.



Public Participation

� Public participation is a central pillar of democratic 
governance and is  both a key promise and provision of 
the constitution of Kenya. The Constitution declares 
Kenya a sovereign republic which is a multi-party Kenya a sovereign republic which is a multi-party 
democratic state founded on the national values and 
principles in Art.10. Devolution of power, democracy 
and participation are some of the values and principles 
in Art.10. The 



legislative and executive arms  at both 
national and county levels are required to 
engage the public in the processes of the 
policy making, monitoring and 
implementation. 
The Ministry has developed Public The Ministry has developed Public 
Participation Guidelines to standardize 
processes on how citizens are meaningfully 
engaged by both levels of government. The 
guidelines  define public participation  as ‘the 
community based process, where people



organize themselves and their goals at 
the grassroots level and work together 
through governmental and  
nongovernmental community nongovernmental community 
organizations.  Public participation 
ought to be real and not illusory and 
ought not to be treated as a mere 
formality for the purposes of fulfilment 
of the Constitutional dictates. 



F. INTERGOVERNMENTAL RELATIONS

� The effective operation of cooperative government 
requires a system of intergovernmental relations, 
including mechanisms for conflict management and 
resolution. These include necessary legal framework resolution. These include necessary legal framework 
and institutions. 



•The Intergovernmental Relations Act 
2012 establishes a framework for 
consultation and cooperation between 
the national and county governments 
and amongst county governments.



•National and County 
Government Co-coordinating 
Summit, the apex body for 
intergovernmental relations.

•The Summit comprises - The 
President as the chairperson; 
and the governors of the forty-
seven counties.



Functions of the Summit

�Provide a forum for Consultation and co-operation 
between the national and county governments and 
promotion of national cohesion and unity



The Council of Governors

� It is composed of the governors of the forty-seven 
counties.

� provides a forum for consultation amongst county 
governments;governments;



The Inter-Governmental Relations 

Technical  Committee

• The Intergovernmental Relations Technical 
Committee is responsible for the day to day 
administration of the Summit and of the Council of 
Governors, Governors, 

• implements  the decisions of the Summit and of 
the Council of governors and 

• undertakes  the residual functions of the now 
defunct Transition  Authority.



Intergovernmental Budget and 

Economic Council (IBEC)

•Chaired by the Deputy President,

•The Council provides a forum for consultation and 
cooperation between the national government and 
county governments on matters relating to budgeting, county governments on matters relating to budgeting, 
the economy and financial management and integrated 
development at the national and county level.



The County Intergovernmental Forum

•Chaired by the Governor, membership consists of the 
heads of departments of national government providing 
services in the county and County Executive Committee 
members.members.

•Function - coordination of development activities and 
harmonization of service provision at the county  level.



Consultative Sectoral Forums 

�The Consultative Sectoral Forums are 
constituted between the national government 
line Ministries and the respective County 
Executive Members. 
�The Sectoral forums shall deal with cross-
sectoral issues and present an opportunity for sectoral issues and present an opportunity for 
the two levels of government to impact on 
national policy. It is also to ensure the 
coordinated and integrated implementation 
of national policies and programs at the 
county level.



National Government Coordination

� Representation of national government in counties-
Security, Defense, Education, Immigration, Foreign 
Affairs.

� National Policies, Norms and Standards� National Policies, Norms and Standards

� Support to counties  in capacity building



Challenges

� Some counties are economically endowed in terms of 
resources and therefore have an edge over others. This 
means some counties will be advantaged than others 
through self-advancements, skills benefits and service through self-advancements, skills benefits and service 
delivery.



� The high expectations of the electorates have put 
pressure on County governments since it may not be 
possible to instantly realize gains as far as devolution is 
concerned.concerned.

� National Government as a challenge of 
implementation of Devolution-slow policy 
developments: slow capacity building to counties

� Resistance to implementation of Devolution 



� Revenue allocation is also proving to be a divisive 
issue. By law, counties are entitled to at least 15 per 
cent of the total National Revenue collected. Despite 
many counties currently enjoying adequate funding, many counties currently enjoying adequate funding, 
there is still a feeling that budgetary allocations need 
to be increased.



Benefits

� The objects of devolved governance is gives powers of 
self governance to people and enhance participation of 
the people in the exercise of the powers of the state 
and in making decisions affecting them.and in making decisions affecting them.

� It recognizes the rights of communities to manage 
their own affairs and to promote and protect the 
interests and the right of marginalized and minority 
groups.



� Devolution helps the local communities to ensure 
equitable sharing of national and local resources. This  
enables the people at the grassroots to monitor service 
delivery effectively.delivery effectively.

� The communities are able to control their source of 
revenue and monitor their development effectively.



� Bringing resources and governance closer to the people 
and promotes development in the country. Access to 
resources and control over these resources  helps local 
communities to plan and manage their development communities to plan and manage their development 
effectively. 

� Social amenities such as schools, health centre, 
markets, infrastructure, and communication among 
others are established thus leading to improved living 
standards of the local communities.



� Better resource utilization or operational efficiency 
compared with a centralized system.

� Increased allocational efficiency, meaning that � Increased allocational efficiency, meaning that 
devolution increases the fit between people's wants 
and what they get.



Achievements

� Administrative and Governance systems and 
structures in place

� Uptake and implementation of devolved functions

� Public Finance management and Planning � Public Finance management and Planning 

� Human Resource management and capacity building 



� Further Decentralized units

� In conjunction with the KLRC and the office of the AG 
Launched and disseminated a guide to the legislative 
process in Kenya, and developed and launched County process in Kenya, and developed and launched County 
Model laws

� Developed a funding framework under Devolution 
Sector Working Group 



� Civic Education curriculum and Public Participation 
Guidelines

� Legal and Intergovernmental relations 

� Roll out of a National Capacity Building Framework � Roll out of a National Capacity Building Framework 
for County Governments that provides training and 
induction; technical assistance; and institutional 
support for counties, and incorporates a broad strategy 
for civic education.



Going  Forward……………..

� Development of ADR Mechanism

� Devolution Policy in place

� National Capacity Building Framework to support 
capacity  building capacity  building 

� Civic Education Framework

� Public Participation Guidelines



THANK YOU


